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CURRENTTEXTOFREGULATIONS
 

Title 4. Business Regulations
 
Division 11. California Pollution Control Financing Authority
 

Article 7. Capital Access Program for Small Businesses
 

§8070.Definitions.
 

In addition to the definitions in Section 8020,the following terms shall have the
 

following definitions,unless the context requires otherwise:
 

(a)"Borrower"means a Qualified Business which obtains a Qualified Loanfrom a Participating
 

Financial Institution.
 

(b)"Contribution"means any or all eligible funds deposited to a Loss Reserve Account.
 

(c)"Executive Director" means the Executive Director ofthe California Pollution Control
 

Financing Authority,or his or her designee from time to time.
 

(d)"Fees"or °`Fee"and"Premiums"or"Premium"means anon-refundable fees or fee as
 

set forth in Health and Safety Code Section 44559.4(c).
 

(e)"Financial Institution"means an institution as set forth in Health and Safety Code Section
 

44559.1(d). Financial Institution also includes microbusiness lenders,as defined in Section
 

13997.2 ofthe Government Code that make small business loans and require a minimum offour
 

hours ofpreloan business technical and/or credit assistance to borrowers and a minimum oftwo
 

hours ofpostloan assistance each year,and are subjectto an audit requirement by its Federal or
 

State regulated funding source.
 

(~"Independent Contributor"means any individual,company,corporation,institution,
 

foundation,utility, government agency ar other entity,including any consortium ofthese
 

persons or entities, whether public or private(but excluding any Borrower),that, pursuantto
 

the provisions ofthis Article,deposits Contributions to a Loss Reserve Account.
 

(g}"Individual"means a natural person,together,ifapplicable,with any ofhis or her spouse,
 

parents,siblings or children or the parents or spouse ofany ofthem.
 

(h)"Law"means Article 8(commencing with Section 44559)ofChapter 1 ofDivision 27ofthe
 

California Health and Safety Code,as amended from time to time.
 

(i)"Loss Reserve Account"means an account held by aProgram Trustee or by any
 
Participating Financial Institution that is established and maintained bythe Authority for the
 

benefit ofa Participating Financial Institution for the purposes set forth in Section $073 and
 

Section 8078.2.
 



 

 
  

 

(j)"Matching Contribution"means a contribution to a Loss Reserve- Accountas setforth in
 
Health and Safety Code Section 44559.4(d).
 

(k)"Money MarketFund"meansan open-ended management.investment companyregulated
 
underthe InvestmentCompany Actof1940,as amended,which valuesits securities pursuant
 
to Section 270.2a-7 ofTitle 17ofthe Code ofFederal Regulations.
 

(1)"Participating Financial. Institution"means a Financial Institution that has been.approved by
 
the Authority to enroll Qualified Loansin the Program and has. agreed.to allterms. and
 
conditions forth in the Law and this Article and. as maybe required by any applicable
set 


federallaw providing matching funding.
 

(m)"PassiveReal Estate Ownership"means ownership ofreal estate for the purpose ofderiving
 
incomefrom speculation,trade rental,but does notinclude anyofthe following:
or 


(1)The.ownership ofthat portion ofreal estate being used.or intended to be used for
 
the operationofthe business ofthe ownerofthe real estate; or
 

{2)The ownership ofreal estate for thepurpose ofconstruction orrenovation,until
 
the completion ofthe construction or renovation phase.
 

For purposes ofclause(1)above,the Borrower must be using or planning to use upon
 
acquisition or construction ofa building,at least51 percentofthe.space in an existing
 
building or at least.67percent ofthe space in a newly constructed building. The requirements
 
ofclause(1)above will be deemed to be satisfied when aParticipating Financial Institution
 
makes Qualified Loanto an Individual, to a partnership or trust owned or
a 
 or 
 wholly 


controlled by.one.or more Individuals,for.the purpose offinancing property that will be
 
leased to a Qualified Business.that is whollyowned bythose same.Individuals,and in such
 
case the Qualified Loan will bedeemed to be made also to such Qualified Business.
 

(n)"Primary business location in California" means that.a business willbe deemed to be located
 
in California ifeither:
 

(1)a majority ofthe employees ofthe business are located in California;or
 

(2)the Executive Director determines thatthe Primary business location is in California by
 
finding thatthe average ofthe"Payroll Factor"as defined in Revenue.and Taxation Code
 
Section 25132,the"Income Factor"as defined in Revenue and Taxation Code Section
 
25128,and the."Sales Factor"as defined in Revenue and Taxation Code Section 25134 is
 
greater than 50 percent.
 

(o)"Primary economic effect in California"means,as applied to a business activity,that either
 
ofthe following conditions exists:
 

(1)Atleast 51 percentofthe total revenues ofthe business activity are generated in California;
 
or
 



(2)Atleast51 percentofthe totaljobs ofthe business activity are created or retained in
 
California.
 

(p)"Program"meansthe Capital Access LoanProgram for Small Businesses established
 
pursuantto the Law...
 

(~"Program Trustee"meansabank or trust company,orthe State Treasurer,chosen bythe
 
Authorityfrom time to time to hold oradminister some or all ofthe Loss Reserve.Accounts.
 

(r)"Qualified Business"and"Small Business Concern"meansa business as setforth in .
 
Health and.Safety.Code Section 44559.1 subdivision(i)and(m),that is not dominantin its
 
field ofoperation,and thattogether with affiliates, has 500 orfeweremployees.
 

{s)"Qualified Loan"meansaloan or a portion ofaloan made byaParticipating Financial
 
Institution to a Qualified Businessfor any business activity that has its Primary economic
 
effect in California.A Qualified Loan maybe madein theform ofaline ofcredit,in which
 
casethe Participating Financial Institution sha11 specify the amountoftheline ofcredit to be
 
covered under the Program,which may be equalto the maximum commitmentunderthe line
 
ofcredit or an amountthat is less than the maximum commitment. A Qualified Loan may be
 
made in theform ofaTRAC Lease when the Loan Loss Reserve Accountis funded from an
 
Independent Contributor.."Qualified Loan"does notinclude any ofthe following:
 

(1)A .loanfor the.construction orpurchase ofresidential housing.
 

(2)A loan to finance Passive Real Estate.Ownership.
 

(3)A loan for the.refinancing ofdebt already held bythe Participating Financial Institution
 
otherthan a prior.Qualified Loan enrolled undertheProgram,exceptto the extent.ofany
 
increase inthe outstanding balance.
 

(4)A loan,the proceeds ofwhich will be used
 

(A)#o provideanyofthe following facilities,regardlessofthe source offunds used for the
 
Authority's.matching contribution: massage parlor,hottub facility,racetrack,facility primarily
 
used for gambling or to facilitate gambling,~_ ~.~~ti ~=>~^~a ~ ~^r ~,~~;tt~~~ ~ *~ ~~ ~ `
 
~~v ':u~:v'':.~y~u~:~~c=,G~=~ ~ liquor store,bars,a store or other facility
 
whose principal business is the sale offirearms,a store or otherfacility whoseprincipal
 
business is the manufacture or sale oftobacco ortobacco products,escort service,nudistcamp,
 
adult entertainment(including strip clubs,adult book stores,and businesses whose principal
 
business.is the sale ofpornography),gun club,shooting range or gallery.
 

(B)to provide anyofthe following facilities when the Authority's matching contributions will
 
be paid for with feesfrom the.issuance oftax-exempt bond sales,allitems listed in(A)and:a
 
stare whose principal business is the sale ofalcoholic beverages for consumption a~fpremises
 
private or commercial golfcourse,country club,spas that provide massage services,tennis
 
club,skating facility(including roller skating,skateboard,and ice skating),racquetsports
 



 

facility(including any handball or racquetball court),suntan facility, airplane,aircraft,skybox
 
(or other private.luxury box),health club facility.
 

(C)in any mannerthat could cause the interest on any bonds previously issued bythe Authority
 
to become subjectto federalincome tax,as specified in writing to all Participating Financial
 
Institutions bythe Executive Director.
 

(5)anyloan or portion thereofto the extentthe same loan or portion thereofhas been,is being,
 
or will be enrolled in any other.government program substantially similar to the Program..
 

(6)anyloan that exceeds$5,000,000.
 

(7)anyloan or portionthereofto the extentthat enrollmentofthe loan will cause the Borrower
 
(including all related entities among which acommon enterprise exists)to have a total enrolled
 
principal amount in.excess of $2,500,000 at any Participating Financial Institution over a
 
three-year period.
 

(t)"Severely Affected Community"meansany area classified as an enterprise zone pursuantto
 
the Enterprise Zone Act,Chapter 12.8(commencing at Section 7070)ofDivision7ofTitle 1 of
 
the California Government Code;.any area,as designated bythe Executive Director,contiguous
 
to the boundariesofa military base designated for closure pursuantto Public Law 101-150,as
 
amended;and anyother comparable economically distressed geographic axea so designated:by
 
the Executive Director from timeto time.
 

(u)"SmallBusiness Assistance Fund"means afund ofthatname created by the Authority.
 

(v)"Standards"meansthe criteria to be used byanIndependent Contributor in assisting
 
businesses through the Program.
 

(w)"TRAC Lease"means"Terminal Rental Adjustment Clause"as defined in Section 7701(h}
 
{3)ofTitle 26ofthe United States.Code.
 

Note:Authority cited:Sections44520and 44559.50,Division 27,Health and Safety Code.
 
Reference: Sections 44559.1,44559.2,44559.3,44559.4,44559.5,44559.7;44559.9and
 
44559.12,Division 27,Health and Safety Code.
 

§8071.Application by FinancialInstitution.
 

(a)A Financial Institution seeking to participate in the Program will complete aregistration
 
application provided bythe Authority.
 

The application sha11 include the following information:
 

(1)name ofapplicant Financial Institution.
 

(2)name,address and telephone number ofcontact person.
 

http:44559.12
http:44559.50


 

(3)combined capital and surplus as ofthe end ofthe Financial Institution's mostrecentfiscal
 
year.
 

(4)number oflending branches.
 

(5) certification that the applicant Financial Institution is not subject to a cease and desist
 
order or other regulatory sanction with the appropriate federal or state regulatory body,which
 
would impair its abilityto participate in the Program,and the name ofthat body.
 

(6)a full description ofthe.board ofdirectors,including number,race,ethnicity and gender of
 
its members.
 

(7)the Financial Institution's rating from a nationally recognized credit rating agency
 
which assesses the financial soundness and stability offinancial.institutions.
 

(8)the Financial Institution's agreementto follow the Program's procedures as setforth in the
 
Law and this Article.
 

{9)the Financial Institution's agreementto permitan auditofanyofits records relating to
 
enrolled.Qualified.Loans,during normal business hours its premises,by the Authority or
on 


its agents,and to supply such other informationconcerning enrolled Qualified.Loans as shall
 
be requested. by the Executive Director.
 

(10)acknowledgmentby the.Financial Institution thatthe Authority and the State will have no
 
liabilityto the Participating Financial Institution under the Program exceptfrom funds.
 
deposited in the Loss Reserve Accountfor the Participating Financial Institution.
 

(b)Upon receipt ofa completed application,the Executive Director will within l0 daysreview
 
and determine whether additional information is required,or whether the application is
 
sufficientto permit the.applicant to beaParticipating Financial.Institution..The Executive
 
Director's decision whether an application sufficient sha11 be final.
is 


(c)A Participating Financial Institution shall be authorized to requestthe Authority to
 
establish two or more Loss Reserve Accountsfor such institution,so thatthe institution shall
 
be ableto allocate any Qualified Loan enrolled under Section $072to whichever Loss Reserve
 
Account it designates.
 

Note:Authority cited: Sections44520and 44559.5(f},Division 27,Health and Safety
 
Code.Reference: Section 44559.2,Division 27,Health and Safety Code.
 

§8072.Loan Enrollment.
 

(a)Theterms and conditions ofQualified Loans,including interest rates,fees and other
 
conditions,shall be determined solely by agreementofthe Participating Financial Institution
 
and the Borrower.
 



(b}A Participating Financial Institution shall be authorized to enroll under the Program all or
 
apartofany Qualified Loan:
 

(1)by notifying the Authorityin writing, within 15 business days after the Qualified Loan is
 
made,that it is enrolling a Qualified Loan.For purposes ofthis section,the date on which the
 
Participating Financial Institution makes a Qualified Loan is the date on which the
 
Participating Financial Institution first disburses proceeds ofthe Qualified Loan to the
 
Borrower;and
 

(2)bytransmitting to the Authoritythe Fees collected from the Participating Financial
 
Institution and the Borrower,orfrom an Independent Contributor on behalfofthe Borrower
 
and/or the Authority,in connection with the Qualified Loan,and by providing written evidence
 
thatthe Fees have been deposited in a LossReserve Account held by either the Participating
 
Financial Institution orthe Program Trustee.
 

(c)The notification to the.Authority shall include at least the following information:
 

(1)Borrowername,DB/A{ifany),and the business address.
 

(2)Briefdescription ofthe Borrower's business and regular activities, either the SIC Codes)
 
orthe NAICSCodes)applicable to such business,and the amountofits annual revenues.
 

(3)Whetherthis businesshas been open for two.years or more,and is owned by one ofthe
 
following:a woman,minority,.or veteran.
 

(4)Briefsummaryofthe intended use ofthe proceeds ofthe Qualified Loan.
 

(5)Amountofthe Qualified Loan being enrolled(and indication ifless than the full amount
 
ofthe Qualified Loan is being enrolled)and the lender loan number.
 

(6)Type ofthe Qualified Loan(e.g.,line ofcredit,term loan,TRAC Lease).
 

(7)Date ofthe Qualified Loan.
 

(8)Interest rate applicable to the Qualified Loan.
 

(9)Term or maturity date ofthe Qualified Loan.
 

(10)Geographic location ofthe Qualified Business and the location ofthe facilities
 
being financed ifdifferent.
 

(11)Whetherthe Qualified Business orthe location ofthe facilities being financed is in a
 
Severely Affected Community.
 

(12)Whether the loan is secured.
 



 

(13)Whether the loan is arefinancing,and ifso,whether the prior loan was enrolled under the
 
Program,and whether the amountofthe loan was increased as part ofthe refinancing..
 

(14)Agreed amountofthe Fees.payable by each ofthe Borrower.and the.Participating Financial
 
Institution.
 

(15)Whether any portion ofthe Fees payable bythe Borrower or the.Contribution was or is to
 
be paid by an Independent Contributor; the identity of such Independent Contributor; and a
 
certification that:the Independent Contributor has approved the use of its funds to pay such
 
Fees or Contribution inconnection with theQualified Loan.
 

(16)Numberofpersons currently employed bythe Borrower,and number ofjobs expected to
 
be created,retained oraffected by the Qualified Loan,
 

(17)Certification thatthe loan is a Qualified Loan,and thatthe business receiving the Qualified
 
Loan isa Qualified Business.
 

(1$)Certification thatthe Qualified Loan is for a business activity that has its Primary
 
economic effect in California.
 

(19)Certification that,upon requestofthe Executive Director,the Participating Financial
 
Institution will provide informationfrom the financial records ofthe Borrower,and thatthe
 
Participating Financial Institution has obtained the consentofthe Borrower such
to 


disclosure.
 

(20) Certification that. the Participating Financial Institution has abta.ined a written
 
representation the Borrower that it has no legal,beneficial or equitable interest in the Fees
from 


or the.Contribution.
 

(21)Certification thatthe enrolled amountofthe loandoesnotexceed $2,500,000.
 

(22)Certification thatthe Participating Financial Institution has notified the Borrower ifthe
 
Participating Financial Institution's share ofthe.Feesfor the Qualified Loan have been paid
 
by the. Borrower.
 

(23)Acknowledgmentthatthe lending activities ofthe Participating Financial Institution
 
are subjectto any applicable safety and soundness standards as setforth in applicable
 
federal banking regulations.
 

The Participating Financial Institution shall be authorized to base the information requested by
 
subsections,(4),(16),(17),(18)and{21)above upon representations made to it bythe
 
Borrower;provided that no such Borrower representation may be relied upon ifit is known to
 
be false by the lending officers)at the Participating Financial Institution who are.directly
 
involved in the negotiation ofthe .Qualified Loan.
 

(24)Certification thatthe Participating Financial Institution has obtained a written
 



 

 

  

 

representationfrom theBorrower that it has secured or made application for all applicable
 
licenses or permits needed to.conduct business..
 

(25)Certification from the Participating Financial Institution that it has not,and will not,
 
enroll the same loan or portion thereofin any other.government program substantially similar
 
to theProgram.
 

(d)Ifa Borrower.seeking aloanfrom aParticipating Financial Institution has less than 
a
 
majority ofits employees in California,the Participating Financial Institution shall be
 
authorized to submitinformation to,and seek a determination from,theExecutive Director that
 
such Borrower has itsPrimary.business location in California. Such determination shall be
 
madeby the Executive Director within l0days ofreceipt ofa written requestfrom a
 
Participating Financial Institution containing information aboutthe business activities.ofthe
 
proposed Borrower.
 

(e) 
 a
IfaBorrowerseeking Qualified Loanfrom. a Participating Financial Institution is an
 
employee,member,director,officer,principle shareholder,or affiliate ofthe Participating
 
Financial Institution,the terms and the conditions ofthe Qualified Loan and the internal
 
procedures used to approve the.Qualified Loan mustcomply with the following
 
requirements:
 

(1)Ifthe Participating Financial Institution is afederal-chartered bank,the Qualified. Loan must
 
be made in.accordance with all.applicable federal banking laws that.regulate conflicts of
 
:interests and insidertransactions and Sections.371c,3'71c-1,375a,and 375b ofthe Title 12of
 
the United States Code,and Sections215.4ofTitle 12ofthe.Code ofFederal Regulations.
 

{2)Ifthe Participating Financial institution is astate-chartered bank,the Qualified Loan must
 
be made in accordance with all:applicable state banking lawsthat regulate. conflicts ofinterests
 
and insider transactions and Section.3370 et seq.ofthe Financial Code,and.Sections 10.19300
 
to10.19302ofTitle 10ofthe California CodeofRegulations.
 

(3)Ifthe Participating Financial Institution is afederal-chartered savings association,the
 
Qualified Loan mustbe madein accordance with .all.applicable federal banking laws that
 
regulate conflicts ofinterests and insider transactions.and Section 1468 ofTitle 12ofthe
 
United States Code.
 

(4) If the .Participating Financial Institution is astate-chartered savings association, the
 
Qualified Loan must be made in accordance with all applicable state banking laws that regulate
 
conflicts of interests and insider transactions and Sections 6503 and 6529 of the Financial
 
Code.
 

(5)Ifthe. Participating Financial Institution is afederal-chartered credit union,the Qualified
 
Loan must be made in accordance with all applicable federal banking Laws that regulate
 
conflicts ofinterests and insider transactions and Sections 1757 and 1761c of Title 12 ofthe
 
United States Code and Section 701.21(d)ofTitle 12ofthe Code ofFederal Regulations.
 



(6)Ifthe Participating Financial Institution is astate-chartered credit union,the Qualified
 
Loan must be made in accordance with all applicable state banking laws that regulate
 
conflicts ofinterests and insider transactions and.Section 15050ofthe Financial Code.
 

(7) If the Participating Financial Institution is a not-for-profit certified community
 
development financial institution (CDFI), the Qualified Loan must be made in accordance
 
with ali applicable federal banking laws that regulate conflicts of interests and insider
 
transactions and Sections 1805.807ofTitle 12ofthe Code ofFederal Regulations..
 

(8)IftheParticipating Financial Institution is alending institution as described in Section.
 
44559.1(d}(2)ofthe Health and SafetyCode,the Qualified Loan mustbe madein
 
accordance with any applicable federallawsthat regulate conflicts ofinterests and insider
 
transactions and Section 120.140.ofTitle 13 ofthe Code ofFederal Regulations.
 

(f}The Participating Financial	Institution~ 1-mire-qualify with the.Authorityany
 
~ ,,.,+ „~ecnn~nnn
qualified loan`.<ry*'~ ̂  ~n~ .ire-c~ualificatior~s do not
 

necessarily guarantee thatfunds u~i11 be available at khe time offinal enrc~il ent unlessthe
 
funding source rewiresit. Pre-qualifications sha11 be valid for six(6)months.
 

(g)The Authorityshall,upon receiptofdocumentation and Feesfromthe Participating
 
Financial Institution,enroll the Qualified Loan ifthe Executive Director determinesthatthe
 
Qualified Loan meetstherequirements ofthe Law and this.Article..The Executive Director sha11
 
notifythe Participating Financial Institution ofenrollment within 15 business daysafter receipt
 
by the.Authority.of.all documentation.and Feesrequired bythe. Law andlor this Article.The
 
:Executive Director's determination whether aloan shall be enrolled in theProgram.shall be
 
fma1.The Executive.Director shall be authorized to review an application for enrollment
 
submitted byaParticipating Financial Institution in advanceofthe making oftheloan,and.
 
notify the institution whether such loan meetsthe requirements.ofthe Law and this Article.
 

(h)Upon enrollmentofa Qualified Loan,the.Contribution shall be transferred for depositin
 
the Loss ReserveAccount(1)bythe Authority or(2)byan Independent Contributor,and the
 
Program Trustee shall notify the Participating Financial Institution ofthe transferand ofthe
 
:source offundsfrom which the transfer was made.
 

(i) Ifthe.amount is increased, or previously.enrolled CaICAP loans are combined, a new
 
.loan enrollment form shall be submitted, and Fees (if applicable) shall be transmitted or
 
deposited pursuantto.Section $0'72(b)(2)based onthe increased amount.
 

(j)Withoutregard to the terms ofthe loan,the term ofenrollmentin the Program sha11
 
notexceed ten.years.
 

Note:Authority cited: Sections44520and 44559.50,Division 27,Health and Safety
 
Code.Reference: Sections44559.2,44559.4 and 44559.12,Division 27,Health and Safety
 
Code..
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